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STATEMENT OF JURISDICTION 
This court has jurisdiction of this appeal pursuant to Utah Code Ann. § 78A-3-102. 
(Pre\iously Utah Code Ann. § 78-2-2(3)0)). 
STATEMENT OF ISSUES ON APPEAL 
The National Association of Home Builders ("NAHET) and Utah Valley Home Builders 
Association ("UVHBA"), as amici curiae, adopt the Statement of Issues on Appeal set forth in 
the brief of Defendant/Appellee Michael D. Parry Construction Company, Inc. ("Parry 
Construction"). 
STATUTES OF CENTRAL IMPORTANCE 
The economic loss doctrine was recently confirmed as the public policy in Utah when the 
Utah Legislature enacted H.B. 220, Utah Code Ann. §78B-4-513. This statute codifies the 
application of the economic loss doctrine in the context of the design and construction of 
construction projects. A copy of this statute is attached as Addendum A. 
STATEMENT OF THE CASE 
NAHB/UVHBA adopts the Statement of the Case set forth in the brief of 
Defendant/Appellee Parry Construction. 
STATEMENT OF FACTS 
NAHB/UVHBA adopts the Statement of Facts submitted by Defendant/Appellee Parry 
Construction. 
SUMMARY OF THE ARGUMENTS 
The economic loss doctrine as outlined in American Towers Owners Ass'n v. CCI Mech., 
Inc., 930 P.2d 1182 (Utah 1996) preserves the important distinction between contract and tort 
that prevents indeterminate liability to an indeterminate class. The Appellant seeks to undermine 
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this stability by creating a special interest super-class of homeowners indistinguishable from 
other property owners. Utah Courts have consistently ruled that a claim for purely economic 
damages, to the extent it is based upon negligence must be dismissed. Appellant's position 
would result in contractors becoming insurers of the economic expectations of remote and 
subsequent property owners with whom they had no dealings. 
There is no reason for the Court, as the Appellant requests, to alter, overturn or amend the 
economic loss doctrine in favor of Appellant. The economic loss doctrine is established law in 
Utah through this Court's decision in American Towers and subsequent decisions. Additionally, 
the Utah legislature recently codified the doctrine by enacting Utah Code Ann. § 78B-4-513 
establishing the doctrine as the public policy in construction projects for the stale of Utah. 
There is no basis to overturn this Court's repeated pronouncements of the economic loss doctrine 
where the legislature has embraced, adopted and codified these decisions as the policy in the 
state of Utah. 
Appellant claims that the doctrine in this case should be modified or diluted are 
essentially the same arguments previously rejected by this Court. The doctrine applies regardless 
of whether a contract exists between the actual parties in the action and American Towers is still 
the law in the state of Utah. 
vm 
ARGUMENT 
THE ECONOMIC LOSS DOCTRINE SHOULD BE 
PRESERVED IN UTAH WITHOUT THE MODIFICATIONS 
URGED BY APPELLANT IN ORDER TO PRESERVE AND 
MAINTAIN ESSENTIAL STABILITY AND PROTECTIONS 
AGAINST ECONOMIC HAZARDS TO ALL PARTICIPANTS 
ON CONSTRUCTION PROJECTS. 
Appellant seeks to overturn or dilute the long standing economic loss 
doctrine. This doctrine has appropriately governed the legal relationships between 
parties involved in the construction and design industries. See American Towers 
Owners Ass'n v. CCI Meclu Inc.. 930 P2d 1182, 1184 (Utah 1996). The 
economic loss doctrine preserves the important distinction between contract and 
tort to preserve the reasonable expectations of the parties to construction projects 
and prevent indeterminate liability to an indeterminate class. See Ultramares 
Corp. v. louche, et ai, 11A N.E. 441 (N.Y. 193 1). The economic loss doctrine is 
based upon long standing, fundamental and well established legal principles of 
contract and tort. East River Steamship Corp. v. Transamerica Delaval, Inc.. 476 
U.S. 858, 866-75, 106 S.Ct. 2295, 2300-04, 90 Led.2d 865 (1986)(economic loss 
doctrine is the majority position). The economic loss doctrine is a stabilizing force 
in the construction and design industry's efforts to provide construction projects in 
a safe and economical fashion. 
The economic loss doctrine provides necessary stability and reasonable 
protections to all participants in the construction industry. Project owners, 
designers and contractors all benefit from the economic loss doctrine. Appellant 
l 
seeks to undermine this stability and protection and seeks to create a special 
interest super-class of homeowners which is indistinguishable from other property 
owners. There is no substantive basis for creating these special rights or 
modifying the application of the economic loss doctrine as heretofore applied by 
the Utah Supreme Court. 
Appellant's position would undermine the stability and economy of the 
construction industry and markets. The Utah Supreme Court, along with courts 
from around the country, have recognized that the economic loss doctrine is 
essential to prevent unlimited liability to an expansive class of remote and 
unknown parties. Abrogation of the economic loss doctrine as requested by 
Appellant, would necessarily result in higher costs to consumers and home buyers. 
Appellant's proposed dilution of the economic loss doctrine would have dramatic 
adverse impacts on all participants in construction projects, including consumers 
as well as contractors and design professionals. The Utah Supreme Court's 
application of the economic loss doctrine provides a level of predictability, in a 
relatively unpredictable industry, necessary to efficient,- fair and economical 
operation of the construction industry and markets. 
The Utah courts have had many occasions to address the issues raised by 
Appellant. In each case, the Utah appellate courts have rejected the same 
arguments now presented by Appellant. There is no factual or legal basis to 
abrogate or dilute the long standing and sound reasoning of this Court regarding 
application of the economic loss rule in Utah. In fact, the Utah legislature has 
2 
recently enacted a statute specifically codifying the economic loss doctrine in the 
context of design and construction of projects in Utah. See U.C.A., 78B-4-513 
(H.B220, enacted 2008). 
The Utah Court of Appeals acknowledged the sound reasoning for the 
"economic loss rule" in Maack v. Resource Design & Constr., Inc., 875 P.2d 570 
(UtahApp. 1994)1. 
The "economic loss rule" is the majority position that one may not 
recover "economic" losses under a theory of non-intentional tort. 
Fast River Steamship Corp. v. Transamerica Delaval. Inc., 476 U.S. 
858, 866-75, 106 S.Ct. 2295, 2300-04 (1986); Accord Lempke v. 
Dagenais, 547 A.2d 290, 296 (N.H. 1988)("lt h clear that the 
majority of courts do not allow economic loss recovery in tort, but 
that economic loss is recoverable in contract.").... 
The economic loss rule arises from intrinsic differences between 
tort and contract law. Contract law protects expectancy interests 
created through agreement between the parties, while tort law 
protects individuals and their property from physical harm by 
imposing a duty to exercise reasonable care. See generally East 
River, 476 U.S. at 866-75, 106 S.Ct. at 2300-04; Redarowicz v. 
Ohlendorf, 92 I11.2d 171, 65 Ill.Dec. 411, 413-14. 441 N.E.2d 324, . 
Economic loss is defined as: 
Damages for inadequate value, costs of repair and 
replacement of the defective product, or consequent 
loss of profits - without any claim of personal injury or 
damage 1O other property...as well as ihe diminution in 
the value of the product because it is inferior in quality 
and does not work for the general purposes for which 
it is manufactured and sold. 
Id. at 580 (Quoting 2314 Lincoln Park W. Condominium v. Mann, 
136 I11.2d 302, 144 Ill.Dec. 227, 229, 555 N.E.2d 346, 348 
(1990)(citations omitted). 
j 
326-27 (1982). As the Missouri Supreme Court noted in Crowder v. 
Vandendeale. 564 S.W.2d 879 (Mo.l978)(en banc), 
A duty to use ordinary care and skill is not imposed in 
the abstract. It results from a conclusion that an 
interest entitled to protection will be damaged if ^uch 
care is not exercised. Traditionally, interests which 
have been deemed entitled to protection in negligence 
have been related to safety or freedom from physical 
harm. Thus, where personal injury is threatened, a 
duty in negligence has been readily found. Property 
interests also have generally been found to merit 
protection from physical harm. However, where mere 
deterioration or loss of bargain is claimed, the concern 
is with a failure to meet some standard of quality. This 
standard of quality must be defined by reference to that 
which the parties have agreed upon. 
Id. at 882. In summary, the Maack Court held that economic losses are those 
which are not related to personal injury or property damage and that a claim for 
purely economic damages, to the extent it is based upon negligence, must be 
dismissed2. 
This Court has subsequently confirmed the reasoning in Maack on several 
occasions. In American Towers Owners Ass 'n v. CCIMecfz, Inc., 930 P2d 1182, 
1189-1192 (Utah 1996), as in this case, this Court was asked to overturn Maack 
and the economic loss doctrine. This Court rejected the same arguments now 
made by Appellants and upheld the reasoning in Maack in application of the 
economic loss doctrine. This Court again sustained the sound reasoning of the 
2
 See also Atherton Condo. Bd. v. Blume Dev., 799 P.2d 250 (Wash. 1990); 
Jardell Enterprises, Inc. v. Triconsultants, Inc.. 770 P.2d 1301 (Colo. App. 1988). 
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economic loss doctrine in SME Indus., Inc. v. Thompson. Ventulett. Stainback & 
Assoc, Inc., 2001 UT 54, P. 32, this Court held: 
The economic loss rule is a judicially created doctrine that marks the 
fundamental boundary between contract law, which protects 
expectancy interests created through agreement between the parties, 
and tort law, which protects individuals and their property from 
physical harm by imposing a duty of reasonable care. See American 
Towers Owners Ass'n, Inc. v. CCIMeek, Inc., 930 P.2d 1182, 1190 
(Utah 1996). 
The American Towers Court recognized that if the economic loss doctrine 
was diluted as Appellant seeks in this case, "the extension of tort law would result 
in liability in an indeterminate amount for an indeterminate time to an 
indeterminate class." Id. at 1190-11913. Accordingly, this Court expressed the 
need for caution in disturbing the law upon which reasonable expectations are 
based in the construction industry. The Court held: 
Plaintiff homeowners faced with losses that are not of their own 
making present a sympathetic case....We must exercise caution, 
however, that we do not unduly upset the law upon which 
expectations are built and business is conducted. Stuart v. Coldwell 
Banker Commercial Group, Inc., 109 Wash. 2d 406, 745 P.2d 1284, 
1290 (Wash. 1987). To allow the claim would be to impose the 
members' economic expectations upon parties whom the members 
did not know and with whom they did not deal and upon contracts to 
which they were not a party. We agree with the trial court's 
conclusion that no cause of action for negligence exists under these 
circumstances. 
3
 See also Utilities v. Glass Kitchens of Lancaster, Inc., 542 A.2d 567 (Pa. 
Super. Ct. 1988)(*To allow a cause of action for negligent cause of purely 
economic loss would be to open the door to every person or business to bring a 
cause of action. Such an outstanding burden is clearly inappropriate and a danger 
to our economic system/*) 
5 
Id. at 1192. See also Berschauer v. Phillips Construction Co, v. Seattle School 
Dist. No. 1, 881 P.2d 986, 992 (Wash. 1994)0'If tort and contract remedies were 
allowed to overlap, certainty and predictability in allocating risk would decrease 
and impede future business activity.") 
More recently, the Utah Court of Appeals has held that the purpose of the 
economic loss doctrine is "to prevent disproportionate liability and to allow parties 
to allocate risk by contract." West v. Inter-Financial, Inc., 2006 UT App. 222, P. 
8, 139 P.3d 1059. The United States Supreme Court has also recognized that the 
''minority view" espoused by Appellant in this case, fails to keep tort and contract 
"in separate spheres and to maintain a realistic limitation on damages." East River 
Steamship Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 871 (1986). 
As discussed below, Appellant's position would result in contractors 
becoming insurers of the economic expectations of remote and subsequent 
property owners with whom they had no dealings. Stuart v. Coldwell Banker 
Commercial Group, Inc., 109 Wash. 2d 406, 745 P.2d 1284, 1292 (Wash. 1987). 
Contractors' involvement with construction contracts originates and is governed 
by contract. The property owner's involvement with the purchase of their 
property similarly originates by way of a contract for the purchase of the property. 
As stated by this Court in American Towers, Appellants position would thrust 
Appellant's ''economic expectations upon parties whom [Appellant] did not know 
and with whom they did not deal and upon contracts to which they were not a 
6 
party.v Id. at 1192. Accordingly, absent personal injury or physical property 
damage, there is no reason for burdening parties with negligent actions where all 
the parties had the opportunity to enter into, negotiate and determine their rights 
by their respective contracts. 
A. The Economic Loss Doctrine in Utah is the Public Policy and Based 
Upon Sound Legal Reasoning and Should Not Be Altered as Appellant 
Requests. 
Notwithstanding the repeated confirmations of the economic loss doctrine 
and its rational foundation. Appellant asks this Court 10 again consider contrary 
arguments which this Court has previously rejected. There is no rational basis for 
overturning or diluting the well reasoned decision in American Towers and 
subsequent decisions by this Court reconfirming the reasoning and rational 
underpinnings of the economic loss doctrine. Again, as this Court has articulated, 
caution must be exercised no} to wCupset the law upon which expectations are built 
and business is conducted.v American Towers, at 1192. Similarly, no reasonable 
basis is offered to warrant taking an approach which is contrary to the majority Q[ 
appellate thinking in this country and the legal analysis of renowned and long 
respected legal scholars. 
1. The Economic Loss Doctrine is Established Law in Utah through 
this Court's Decision in American Towers and Subsequent 
Decisions. 
As noted above., this Court's well reasoned opinion in American Towers 
confirmed the application of the economic loss doctrine in the context of 
7 
construction projects. Appellant essentially asserts the same arguments previously 
rejected by this Court in American Towers. This Court has repeatedly reassessed 
and confirmed the reasoning in American Towers and has rejected attempts and 
arguments to abrogate the economic loss doctrine. See e.g. SME Indus., Inc. v. 
Thompson. Ventulett Stainback & Assoc, Inc., 2001 UT 54, P. 32; Hermansen v. 
Tasuhs, 2002 UT 52, P 10, 48 P.3d 235; Grynberg v. Questar Pipeline Co., 2003 
UT 8, P39-P53 (Utah, 2003). This is consistent with this Court's pronouncement 
that the "blending of tort and contract has never been accepted by this court." 
Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214 (Utah 1984). 
2. The Utah Legislature, by Enacting U.C.A. §78B-4-513, has 
Established the Economic Loss Doctrine as the Public Policy in 
Construction Projects in the State of Utah, 
In 2008, the Utah legislature confirmed the economic loss doctrine as the 
public policy in Utah by enacting H.B. 220, U.C.A., §78B-4-513. Whether a duty 
exists for tort purposes "is a policy determination." Debry v. Valley Mortgage 
Co., 835 P.2d 1000, 1003-04 (Utah App. 1992). This statute codifies the 
application of the economic loss doctrine in the context of the design and 
construction of construction projects. This Court has previously recognized that 
such expressions of policy by the legislature are significant in resolving 
substantive rights and issues between parties on appeal. B.A.M. Development, 
L.L.C. v. Salt Lake County, 2005 UT 89, P. 45 ("...we do not hesitate to align the 
law applicable to this case to that later embraced by the legislature."). 
8 
Appellant's argument that H.B. 220 contains an "other property5' exception 
does not support Appellant's position. The statute's definition of "'other property'' 
excludes economic damage from the construction itself not performing as 
intended. This is consistent with this Court's application of the economic loss 
doctrine. American Towers, at 1189 (Economic loss includes damage where the 
product does not work for the general purpose it was made). There is no basis to 
overturn this Court's repeated pronouncements of the economic loss doctrine 
where the legislature has embraced, adopted and codified these decisions as the 
law in the state of Utah. 
B. The Long Established Economic Loss Doctrine is Based Upon Sound 
Legal Reasoning of Respected Legal Scholars. 
The economic loss doctrine is not unique to Utah. East River Steamship 
Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 866-75, 106 S.Ct 2295, 2300-
04, 90 Led.2d 865 (1986)(Economic loss doctrine is majority position). It has 
been well established throughout the country based upon the respected legal 
reasoning of leading judicial and legal scholars such as Cardozo and Traynor. 
Justice Cardozo expressed the unreasonable hazards which would result in the 
business economy absent the economic loss doctrine. Justice Cardozo recognized 
that without the economic loss doctrine, businesses would be exposed: 
...to a liability in an indeterminate amount for an indeterminate time 
to an indeterminate class. The hazards of a business conducted on 
these terms are so extreme as to enkindle doubt whether a flaw may 
9 
not exist in the implication of a duty that exposes to these 
consequences. 
Ultramares Corp. V. Touche, et al., 174 N.E. 441, 444 (N.Y. 1931). 
Similarly, the American Towers is incidentally based upon the reasoning of 
Justice Traynor. American Towers relied upon the reasoning in Stuart v. Coldwell 
Banker Commercial Group, Inc., 745 P.2d 1284 (Wash. 1987). The Stuart Court 
quoted the following reasoning of Justice Traynor: 
The distinction that the law has drawn between tort recovery for 
physical injuries and warranty recovery for economic loss is not 
abritrary...The distinction rests...on an understanding of the nature of 
the responsibility a manufacturer must undertake in distributing his 
project. He can be appropriately held liable for physical injuries 
caused by the defects...He cannot be held for the level of 
performance of his products... 
Id at 1291 (quoting Seely v. White Motor Co., 403 P.2d 145 (Calif. 1965). 
Consequently, Utah appellate courts and the United States Supreme Court 
recognize that the economic loss doctrine is the majority position in this country. 
American Towers Owners AssV? v. CC1 Mech , Inc., 930 P2d 1182, 1189-1192 
(Utah 1996); Maack v. Resource Design & Constr., Inc., 875 P.2d 570 (Utah App. 
1994); East River Steamship Corp. v. Transamerica Delaval Inc., 476 U.S. 858, 
866-75, 106 S.Ct. 2295, 2300-04, 90 Led.2d 865 (1986). 
10 
C. Appellant's Arguments are Insufficient to Modify the Established 
Application of the Economic Loss Doctrine to Construction Projects in 
Utah. 
Appellant asserts a variety of arguments for modification or dilution of the 
economic loss doctrine. These are essentially the same arguments previously 
heard and rejected by this Court. The grounds for rejection of these arguments are 
as valid to day as they were when this Court rejected them in American Towers. 
1. The Economic Loss Doctrine Applies Regardless of Whether a 
Contract Exists Between the Actual Parties in the Action. 
Appellant suggests that the economic loss doctrine does not apply because 
there was no direct contract between the property owner and the contractor in this 
case. This argument misapprehends the scope of the economic loss doctrine. The 
economic loss doctrine is a tort doctrine that fully applies even where there is no 
direct contract between the parties. Stated otherwise, the economic loss doctrine is 
not dependent upon the existence of a contract. The economic loss rule is simply 
that "economic damages are not recoverable in negligence absent physical 
property damage or bodily injury." SME Indus., Inc. v. Thompson, Ventulett 
Stainback & Assoc, Inc., 2001 UT 54, P. 32, n8; see also W. Page Keeton et aL, 
Prosser & Keeton on the Law of Torts § 92, at 657 (5th ed. 1984); 86 C.J.S. Torts 
§ 26 (1997). This recognized statement of the economic loss rule includes no 
requirement that there be a direct contract between the parties. See also American 
Towers Owners Ass 'n v. CCIMecfr, Inc., 930 P2d 1182, 1190 (Utah 
11 
1996)("Economic damages are not recoverable in negligence absent physical 
property damage or bodily injury.") 
Further, Appellant's argument ignores the fact that construction projects are 
contract intensive. Multiple contracts between a variety of parties exist on 
construction projects. In this context, the developer may contract with the 
designer and also with the contractor. The contractor contracts with 
subcontractors. The developer may contract with the "HOA'*. The homeowners 
contract with the developer for purchase of the residences. With all these 
contractual relationships on a construction project, dilution of the economic loss 
doctrine would result in a chaotic overlay of tort on top of contracts which govern 
the economic expectations of the parties. The result would be chaotic conflict 
between contract and tort, nullification of bargained for contract provisions and 
abrogation of the parties' freedom to contract as they choose. 
2. Residential Buyers have the Contractual Opportunity to Bargain 
for Adequate Protections. 
Appellant asserts that, as a homeowners association ("HOA"), it did not 
have a direct contract with the contractor. Although the HOA in this case asserts 
it had no contract, its only possible standing in this action is based upon the HOA 
members' real estate purchase contracts ("REPC") or other contracts for the 
purchase of a residence. The Appellant HOA asserts a right to protect the HOA 
members' interests. These interests arise out of the individual contracts for . 
purchase of residential units involved in the HOA. 
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In applying the economic loss rule, the courts have recognized that the 
focus is on the nature of the duty allegedly breached, not the alleged harm. 
Grynberg v. Questar Pipeline Co., 2003 UT 8, P43 (Utah 2003); Casa Clara 
Condominium Assoc. Inc. V. Charley Toppino & Sons, Inc., 620 So.2d 1244(Fla. 
1993); Sensebrenner v. Rust, Orling & Neale, Architects, Inc., 374 S.E.2d 55 
(Va.1988). Homeowners purchasing residences normally do so by way of a 
REPC. This is the source of duties owed by the homeowner. If an HOA has been 
formed, the 110A bylaws and organizational documents are normally recorded. 
The buyer has the opportunity to review the provisions of the REPC and HOA 
documents. If the buyer is not satisfied with these documents and agreements, the 
buyer can refuse to go forward and is free to pursue other opportunities which are 
acceptable to the buyer. This Court noted in American Towers: 
Construction projects are characterized by detailed and 
comprehensive contracts that form the foundation of the industry's 
operations. Contracting parties are free to adjust their respective 
obligations to satisfy their mutual expectations. For example, a 
developer can contract for low-grade materials that meet only 
minimum requirements of the building code. When the developer 
sells those units, a buyer should not be able to turn around and sue 
the builder for the poor quality of construction. Presumably the 
buyer received what he paid for or he can bring a contract claim 
against his seller. Meanwhile, if the developer has a problem with 
the builder, he too will have a contract remedy. A buyer can avoid 
economic loss resulting from defective construction by obtaining a 
thorough inspection of the property prior to purchase and then by 
either obtaining insurance or b> negotiating a warranty or reduction 
in price to reflect the risk of any hidden defects. 
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American Towers Owners Ass'n v. CCI Mech., Inc., 930 P2d 1182, 1190 (Utah 
1996). 
As home buyers prudently approach their negotiation of a REPC and 
review of associated HOA documents, natural market forces will cause developers 
and HOA's to adjust their provisions to be commercially palatable to buyers in the 
market. Otherwise, prudent home buyers will reject the proposed REPC and HOA 
documents and look elsewhere. However, the law should not reward, or provide 
an incentive to, home buyers to ignore their own contractual provisions and HOA 
documents by providing extra contractual protections in the form of tort claims 
inconsistent with established law and the contracts between the parties to the 
construction project. 
Thus, the origin of the duties which the Appellant HOA alleges were 
breached arise out of contract. Accordingly, principles of freedom of contract 
dictate that "contract law should govern the bargained-for duties and liabilities of 
persons who exercise freedom of contract." Grynberg v. Questar Pipeline Co., 
2003 UT 8, P43 (Utah 2003). The HOA and homeowners should look to the 
parties to their respective contracts rather than tort claims against parties with 
whom they had no privity or direct dealing. 
3. Appellant's Position Would Provide Unintended Third Party 
Beneficiary Status to All Future Owners of a Residence with Rights 
Beyond the Original Contracts. 
Appellant seeks to afford the HOA an remote homeowners rights against 
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contractors with whom they had no contract. A duty does not arise in the abstract. 
Maack v. Resource Design & Constr., Inc., 875 P.2d 570, 580-581 (Utah App. 
1994). Tort protects only against physical property damage and bodily harm. Id. 
Economic loss is governed by contract, if a contract exists. Appellant's alleged 
damage is economic. Although Appellant does not argue third party beneficiary 
status, the effect is to extend the contractor's contractual duties to unintended and 
unknown parties and then add extra-contractual remedies. 
As noted above, the contractor's only involvement on the project arises out 
of a contract for the project. Appellant, however, seeks to impose economic duties 
on the contractor which exceed the contractual duties undertaken by the 
contractor, and extend these rights and duties to remote and unknown third parties. 
Essentially, Appellant seeks to make all HOA's and subsequent owners of 
residences third party beneficiaries of the original contract for construction with 
rights exceeding those found in the original contract. This is not countenanced or 
warranted under established Utah law. 
In Shire Dev. v. Frontier Investments, 799 P.2d 221 (Utah App. 1990), the 
Court held that "as a general rule, none is liable upon a contract except those who 
are parties to it." Id. at 223 (citations omitted). The Court further held that "it is 
axiomatic in the law of contract that a person not in privity cannot sue on 
contract." Id. at 223 (citations omitted). 
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Appellant admits, as did the appellant in American Towers, that it has no 
direct contract with the contractor. This Court held that a claimant cannot assert 
any contract rights unless "the intent of the contracting parties to confer a separate 
and distinct benefit is clear." American Towers Owners Ass 'n v. CCI Mech., Inc., 
930 P2d 1182, 1188 (Utah 1996). Incidental benefits to third parties is 
insufficient. 
With respect to construction contracts...it is not enough that the 
parties to the contract know, expect or even intend that others will 
benefit from the construction of the building in that they will be 
users of it. The contract must be undertaken for the plaintiffs direct 
benefit and the contract itself must affirmatively make this intention 
clear. 
Id. at 1188. Appellant is clearly not a third party beneficiary of the contract which 
governs the contractor's involvement on the project. Appellant should not be 
permitted to go around established legal principals to acquire third party 
beneficiary status, or other rights and remedies, which were never contemplated, 
intended or anticipated by the parties to the construction contract, No reason 
exists to create special rights for an HOA to assert essentially contract rights 
against parties with whom it had no dealings of any kind. 
4. The Economic Loss Doctrine Preserves Adequate Protections and 
Remedies to Homeowners and HOA's. 
Application of the economic loss doctrine does not necessarily foreclose all 
potential remedies to a homeowner or HOA. In appropriate circumstances, 
recovery of economic loss may be available for "intentional torts such as fraud, 
16 
business disparagement, and intentional interference with contract." American 
Towers Owners Ass'n v. CCIMeek, Inc.. 930 P2d 1182, 1190, n.ll (Utah 1996). 
Subsequent decisions have similarly recognized that recovery may be had where 
there is a duty independent of contractual duties. Hermansen v. Tasulis, 2002 UT 
52, P. 12-17, 48 P.3d 235, 240 (Utah 2002)(breach of independent professional 
duty of disclosure, honesty and truthfulness). 
Appellants relies upon Smith v. Frandsen, 2004 UT 55, P23 (Utah 2004) to 
suggest the abrogation or dilution of the economic loss doctrine. However, that 
case involved allegations that a contractor failed to disclose adverse soil 
conditions which were known to the contractor. Such independent duty of 
disclosure, under appropriate factual circumstances, is consistent with the 
application of the economic loss doctrine. The Smith v. Frandsen decision, 
therefore, does not support Appellant's argument for abrogating or diluting the 
economic loss doctrine. 
5. American Towers is Still the Law in the State of Utah. 
Appellant suggests that the American Towers decision is no longer law and 
seizes on a single phrase taken out of context from this Court's decision in 
Grvnberg v. Questar Pipeline Co., 2003 UT 8, P43 (Utah 2003). That case 
addressed the issue of whether the independent duty concept established in 
Hermansen applied. The Court noted that this issue had not been clearly 
addressed in American Towers and, for this limited reason, is not "persuasive 
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authority regarding the current state" of the economic loss rule in Utah. Grynberg 
v. Questar Pipeline Co., 2003 UT 8, P49 (Utah 2003). This Court did not go 
further than this. There is nothing in Grynberg which suggests that the economic 
loss doctrine is not fully applicable. Indeed, the Grynberg decision cites with 
continued approval the American Towers articulation of the economic loss 
doctrine. Id. at 42. 
The Grynberg decision concluded that the economic loss doctrine barred the 
plaintiffs'1 claims absent a duty existing independent of the contractual relations in 
that case. Id. at P. 46. 
6. Utah has Not Adopted Colorado Law to the Exclusion of this 
Appellant asserts that this Court has adopted, part and parcel, all statements 
by the Colorado courts regarding the economic loss rule. Specifically, Appellant 
asserts that in Hermansen, this Court "abandoned the economic loss rule as set 
forth in American Towers by expressly adopting Colorado's interpretation." 
Hermansen, however, does not approach the position asserted by Appellant. The 
Hermansen Court simply adopted the following statement regarding the economic 
loss rule: 
The proper focus in an analysis under the economic loss rule is on 
the source of the duties alleged to have been breached. Thus, our 
formulation of the economic loss rule is that a party suffering only 
economic loss from the breach of an express or implied contractual 
duty may not assert a tort claim for such a breach absent an 
independent duty of care under tort law. 
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Hermansen v. Tasulis, 2002 UT 52, P. 12-17, 48 P.3d 235, 240 (Utah 2002). This 
is consistent with American Towers. More importantly, the above statement does 
not alter or dilute the fundamental statement of the economic loss rule that no 
recover} is available in tort absent physical property damage or bodily injury. 
Of further importance is the above statement that the "proper focus...is on 
the source of the duties alleged to have been breached." Id. The source of the 
contractor's duties is the contractor's contract for construction. It is only b> way 
of contract that the contractor undertakes any duty or obligation regarding the 
project, absent physical damage to other property or bodily injury. This 
underscores the deficiency in the Appellant's position in this matter. 
7. Appellant's Position is Inconsistent with the Policy Asserted by 
Appellant for Insurance Coverage for Construction Claims. 
Appellant erroneously argues that its position will foster insurance 
coverage for construction claims. To the contrary, Appellant's attempt to include 
the contractor's own work within the "other property" exception to the economic 
loss rule would result in uninsured claims and expose contractors to greater 
uninsured liability. Appellant notes that contractors are required to carry 
commercial general liability ("CGL"') insurance coverage. U.C.A., §58-55-
302(2)(b). However, CGL policies customarily contain an exclusion for the 
contractor's own work. This is commonly known as the "your own work'' 
exclusion. This principle is recognized in the decision cited by Appellant in 
Firemen's Ins. Co. Of Newark v. National Union Fire Ins. Co., 387 N.J. Super. 
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434, 443 (2006)(no coverage for defects in contractor's own work). If, as 
Appellant asserts, damage to various components constructed by the contractor are 
considered to be "other property" and excluded from the economic loss rule, 
contractors may be faced with liability in tort for such damage but have no 
insurance coverage under the exclusion for the contractor's own work. 
The insurance issues raised bv Appellant underscore the need to preserve 
the economic loss rule in Utah to avoid indeterminate and uninsured liability, to an 
indeterminate class of remote parties which whom contractors have had no 
dealings. Adding lack of insurance coverage on top of such unlimited and 
unpredictable liability would exacerbate the extreme hazards currently tempered 
by application of the economic loss rule. 
CONCLUSION 
In view of the foregoing authorities, these amicus paities respectfully 
request that the Court preserve the application of the economic loss doctrine in 
construction projects consistent with this Court's prior decisions. 
Dated this f3> day of August, 2008. 
STRONG & HANNI 
Stanford P. Fitts 
Counsel for Amicus Parties NAHB and 
UVHBA 
ADDENDUM 
Pursuant to Utah R. App. 24(a)(ll)(C), copies of the following are submitted herewith: 
Utah Code Ann. §78B-4-513. 
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78B-4-513. Cause of action for defective construction. 
(1) Except as provided in Subsection (2), an action for defective design or construction is 
limited to breach of the contract, whether written or otherwise, including both express and 
implied warranties. 
(2) An action for defective design or construction may include damage to other property or 
physical personal injury if the damage or injury is caused by the defective design or 
construction. 
(3) For purposes of Subsection (2), property damage does not include: 
(a) the failure of construction to function as designed; or 
(b) diminution of the value of the constructed property because of the defective design or 
construction. 
(4) Except as provided in Subsections (2) and (6), an action for defective design or 
construction may be brought only by a person in privity of contract with the original contractor, 
architect, engineer, or the real estate developer. 
(5) If a person in privity of contract sues for defective design or construction under this 
section, nothing in this section precludes the person from bringing, in the same suit, another 
cause of action to which the person is entitled based on an intentional or willful breach of a 
duty existing in law. 
(6) Nothing in this section precludes a person from assigning a right under a contract to 
another person, including to a subsequent owner or a homeowners association. 
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